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(d) Any other evidence that reason-
ably indicates the existence of a crimi-
nal conviction may be admissible as 
evidence thereof. 

[58 FR 38953, July 21, 1993] 

§ 1003.42 Review of credible fear deter-
mination. 

(a) Referral. Jurisdiction for an Immi-
gration Judge to review an adverse 
credible fear finding by an asylum offi-
cer pursuant to section 235(b)(1)(B) of 
the Act shall commence with the filing 
by the Service of Form I–863, Notice of 
Referral to Immigration Judge. The 
Service shall also file with the notice 
of referral a copy of the written record 
of determination as defined in section 
235(b)(1)(B)(iii)(II) of the Act, including 
a copy of the alien’s written request for 
review, if any. 

(b) Record of proceeding. The Immi-
gration Court shall create a Record of 
Proceeding for a review of an adverse 
credible fear determination. This 
record shall not be merged with any 
later proceeding pursuant to section 
240 of the Act involving the same alien. 

(c) Procedures and evidence. The Im-
migration Judge may receive into evi-
dence any oral or written statement 
which is material and relevant to any 
issue in the review. The testimony of 
the alien shall be under oath or affir-
mation administered by the Immigra-
tion Judge. If an interpreter is nec-
essary, one will be provided by the Im-
migration Court. The Immigration 
Judge shall determine whether the re-
view shall be in person, or through tel-
ephonic or video connection (where 
available). The alien may consult with 
a person or persons of the alien’s 
choosing prior to the review. 

(d) Standard of review. The immigra-
tion judge shall make a de novo deter-
mination as to whether there is a sig-
nificant possibility, taking into ac-
count the credibility of the statements 
made by the alien in support of the 
alien’s claim and such other facts as 
are known to the immigration judge, 
that the alien could establish eligi-
bility for asylum under section 208 of 
the Act or withholding under section 
241(b)(3) of the Act or withholding 
under the Convention Against Torture. 

(e) Timing. The Immigration Judge 
shall conclude the review to the max-

imum extent practicable within 24 
hours, but in no case later than 7 days 
after the date the supervisory asylum 
officer has approved the asylum offi-
cer’s negative credible fear determina-
tion issued on Form I–869, Record of 
Negative Credible Fear Finding and 
Request for Review. 

(f) Decision. If an immigration judge 
determines that an alien has a credible 
fear of persecution or torture, the im-
migration judge shall vacate the order 
entered pursuant to section 
235(b)(1)(B)(iii)(I) of the Act. Subse-
quent to the order being vacated, the 
Service shall issue and file Form I–862, 
Notice to Appear, with the Immigra-
tion Court to commence removal pro-
ceedings. The alien shall have the op-
portunity to apply for asylum and 
withholding of removal in the course of 
removal proceedings pursuant to sec-
tion 240 of the Act. If an immigration 
judge determines that an alien does not 
have a credible fear of persecution or 
torture, the immigration judge shall 
affirm the asylum officer’s determina-
tion and remand the case to the Serv-
ice for execution of the removal order 
entered pursuant to section 
235(b)(1)(B)(iii)(I) of the Act. No appeal 
shall lie from a review of an adverse 
credible fear determination made by an 
immigration judge. 

(g) Custody. An Immigration Judge 
shall have no authority to review an 
alien’s custody status in the course of 
a review of an adverse credible fear de-
termination made by the Service. 

(h) Safe third country agreement—(1) 
Arriving alien. An immigration judge 
has no jurisdiction to review a deter-
mination by an asylum officer that an 
arriving alien is not eligible to apply 
for asylum pursuant to a bilateral or 
multilateral agreement (the Agree-
ment) under section 208(a)(2)(A) of the 
Act and should be returned to a safe 
third country to pursue his or her 
claims for asylum or other protection 
under the laws of that country. See 8 
CFR 208.30(e)(6). However, in any case 
where an asylum officer has found that 
an arriving alien qualifies for an excep-
tion to the Agreement, an immigration 
judge does have jurisdiction to review a 
negative credible fear finding made 
thereafter by the asylum officer as pro-
vided in this section. 
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(2) Aliens in transit. An immigration 
judge has no jurisdiction to review any 
determination by DHS that an alien 
being removed from Canada in transit 
through the United States should be 
returned to Canada to pursue asylum 
claims under Canadian law, under the 
terms of a safe third country agree-
ment with Canada. 

[62 FR 10335, Mar. 6, 1997, as amended at 64 
FR 8487, Feb. 19, 1999; 69 FR 69496, Nov. 29, 
2004] 

§ 1003.43 Motions to reopen for sus-
pension of deportation and can-
cellation of removal pursuant to 
section 203(c) of NACARA and sec-
tion 1505(c) of the LIFE Act Amend-
ments. 

(a) Standard for Adjudication. Except 
as provided in this section, a motion to 
reopen proceedings under section 309(g) 
or (h) of the Illegal Immigration Re-
form and Immigrant Responsibility 
Act (Pub. L. 104–208) (IIRIRA), as 
amended by section 203(c) of the Nica-
raguan Adjustment and Central Amer-
ican Relief Act (Pub. L. 105–100) 
(NACARA) and by section 1505(c) of the 
Legal Immigration Family Equity Act 
Amendments (Pub. L. 106–554) (LIFE 
Act Amendments), respectively, will be 
adjudicated under applicable statutes 
and regulations governing motions to 
reopen. 

(b) Aliens eligible to reopen proceedings 
under section 203 of NACARA. A motion 
to reopen proceedings to apply for sus-
pension of deportation or cancellation 
of removal under the special rules of 
section 309(g) of IIRIRA, as amended by 
section 203(c) of NACARA, must estab-
lish that the alien: 

(1) Is prima facie eligible for suspen-
sion of deportation pursuant to former 
section 244(a) of the Act (as in effect 
prior to April 1, 1997) or the special rule 
for cancellation of removal pursuant to 
section 309(f) of IIRIRA, as amended by 
section 203(b) of NACARA; 

(2) Was or would be ineligible: 
(i) For suspension of deportation by 

operation of section 309(c)(5) of IIRIRA 
(as in effect prior to November 19, 1997); 
or 

(ii) For cancellation of removal pur-
suant to section 240A of the Act, but 
for operation of section 309(f) of 

IIRIRA, as amended by section 203(b) of 
NACARA; 

(3) Has not been convicted at any 
time of an aggravated felony; and 

(4) Is within one of the six classes of 
aliens described in paragraphs (d)(1) 
through (d)(6) of this section. 

(c) Aliens eligible to reopen proceedings 
under section 1505(c) of the LIFE Act 
Amendments. A motion to reopen pro-
ceedings to apply for suspension of de-
portation or cancellation of removal 
under the special rules of section 309(h) 
of IIRIRA, as amended by section 
1505(c) of the LIFE Act Amendments, 
must establish that the alien: 

(1) Is prima facie eligible for suspen-
sion of deportation pursuant to former 
section 244(a) of the Act (as in effect 
prior to April 1, 1997) or cancellation of 
removal pursuant to section 240A(b) of 
the Act and section 309(f) of IIRIRA, as 
amended by section 203(b) of NACARA; 

(2) Was or would be ineligible, by op-
eration of section 241(a)(5) of the Act, 
for suspension of deportation pursuant 
to former section 244(a) of the Act (as 
in effect prior to April 1, 1997) or can-
cellation of removal pursuant to sec-
tion 240A(b) of the Act and section 
309(f) of IIRIRA, as amended by section 
203(b) of NACARA, but for enactment 
of section 1505(c) of the LIFE Act 
Amendments; 

(3) Has not been convicted at any 
time of an aggravated felony; and 

(4) Is within one of the eight classes 
of aliens described in paragraph (d) of 
this section. 

(d) Classes of Eligible Aliens—(1) Class 
1. A national of El Salvador who: 

(i) First entered the United States on 
or before September 19, 1990; 

(ii) Registered for benefits pursuant 
to the settlement agreement in Amer-
ican Baptist Churches, et al. v. 
Thornburgh, 760 F. Supp. 796 (N.D. Cal. 
1991) (ABC) on or before October 31, 
1991, or applied for Temporary Pro-
tected Status (TPS) on or before Octo-
ber 31, 1991; and 

(iii) Was not apprehended after De-
cember 19, 1990, at time of entry. 

(2) Class 2. A national of Guatemala 
who: 

(i) First entered the United States on 
or before October 1, 1990; 

(ii) Registered for ABC benefits on or 
before December 31, 1991; and 
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